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iMarc Erik:Eli8s 
n.iO!«; (202) .434-1609 
FAX: (202)6S4-9r26 
CMAibi M£li8S@perkin5Coic:c6in 

17 PM 1̂ :21 7bp TtiriiieientK S^Mit;,̂  

iW'asHfngton, b.C. 2pop5:39fid̂ ^ 

'MX::202:654:621.f: 

December 17,20:12 

Jefl̂  $. Jordan 
Federial Eiectibn Cbmthissioî  
999 E Street; isnV,e^ Eloot • 

Washington PC 20463 

Re: Response to Comiplabt, MIJR 666? 

Dear. Mr. Jordan: 
On behalf of Jiiwî  
as treastirer, this letter respbiiids to: tiie Compiaint i!ecî ^ 3fi, :20i2. The 
Commrssion should dismiss die cor̂ ^ cjp̂ e the file; 

]^<^UAL BACKCRQin^ 

Oh October 2,2012̂  HMP' beg,an.;î ringŴ ^ 
of Bobby Schilling, sm in̂ ^ lUinois's l̂ th f«0jî ê ^ 
district,.anifbr.the;eiectibn iSustosv' Tfejiuiadetl̂ ^̂  
the advehisem̂  is "tiî t I^; Schî  tt̂ mjiddlî  cl̂ :̂î î  
tiiat :Ms; Bustbs would J^t jfor;ix̂  that'helpriheni, lltiiSî ties 
HMP, intî ei06ntlî qf?£my Hî P̂̂ diiftê d 
script and onrscreenvch)̂ ^ -irbm scratch, wiihout jreslyinĝ^̂  b.r ihpbipbtatihg î ^̂  
candidate materials: 

TIM? AUBIO ON-SCRlEEN YiSiUAL '.SOUÎ CEiOF 

:00 "DidhVtak6 lbn:g for 
Bcibby Schijlin|;i t̂  
turn his back.on 
.lliinoisSfa.inilies;"̂  

'-Cibibgressiiimh •• . ''Sciiiillinjg;tŝ  
suppQitiers:.' 

.iPubit̂ iŷ î̂  
fpQ&ge-.bjf 
SchilUng, 

:.04 %fiss:jhaifi-:cw • 
in Congress,.$chî ^ 

"Block Middle 
.Class-Tax-̂ e.u:ts"--.+ ' 

': Mah in; su.it ;ŵ^ Ĵ ^̂ :̂.. 
tocamerai 

' 5̂ee http://www:v0utubfe:c0rti/watdh?V=̂ ".Ŵ  

1 

ANCHOR'AOe ../Mlj.lN^^ •:^;eitB,VUi;-.'.=ff0isr-'G*^ -..̂ b-AllA-iS V'.OC.N.V:ER; •. lOS; ANG'E.tES. • MA'DIJSON ••NEW.V0,8:K 

PAlB^?iW^8".'Wi$i^Mi^ SA.N. OltCO:.- SAN.FKAN.CI.SCb - SEATTtC • SHANGHAI - T̂ IPtr-:WA'i$H.iŜ ^̂ ^̂ ^̂  

PeHcfns/Gbie j:i>:-
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voted siXitirpes to 
block middle ciasis t̂ : 
cutis." 

list of sik votes 

:l.O "He^idhetfightj^ 
|llinpis.jo.bs." 

^kidH^^fight^ 
: for'Tilinoiiŝ ĵ ^̂ ^ 

r§|tiiw^ani wiî  
hand'inair. 

; Stock fbbtsyge; 
:12 "But: Schilling vdted 

for tiuc.brieî s that, 
woujd help cOmpiBiiies' 
ship our jobs 
oviBirseas." 

•'Twt Breaks ifeli) 
Companies: Shijp)̂  
Jf0tis..C)ver§eas'' 

iSanief̂ itî  
'jlngein5':ic.ittsŝ  
standing: in .factbry. 

Stbcikî ĵfbbtage; 

:17 ''And ;tĥ 're gqing,̂  . TwQ-nowspaper 
headline-

Image bfifactpry. $tO!Ck fbbtage; 

:19 ••Cheri Bustos" ''Chen BUstos for 
Cpngiiess.*' 

.Bustbs ̂ Ikm̂^̂^ 
CQjnstitUent. 

Obtmriiid fiNi>in 
(£ami>aign's/:̂ .û  
xbuTiibe channê ^ 

:20: ''She's got bur bafck;'' Biistbs tallcinĝ tb 
bthercpnstihî ^̂  

Obtutied'firbM 

ôoTutie.chŝ ^̂  
:22 ''She'll stpi) tax br«̂ ks 

fo.r ojutsouEcers." 
"StiShdsÛ tb 
(Corporate= 
bî ourcefs!' 

.BustQS,ihfiidtb'ry. Obimihî f̂̂  
tam âiĵ 'Svpiibtî  
^QuTiibb (jiajinelf 

:24 "AndLfight forthe 
niiddle dass.'' 

"Fightstbrthê  
Miiddie Clasŝ ' 

.Biistbs'tatkjuiig;tb' 
...wbrkbK. 

Obtiiined-froih: 
iciEiinpaî ;s$ub%^ 
V̂ butjubc; qhiuinel̂  

2̂6 *!Hbuse Majbrî y PAC 
is resik>n.Mb.leifprî  
contentof-tihis. 
advertising." 

"Gheri Biistbs 
Fijghts fbr the 
N̂iiddfe-diasi** 
legal disclaimer 

Bustoŝ vt̂ lkiiiig'ŵ  
farmer:. 

Obtained firjom 
camjp̂ î 's;publib 
YbuTiibe bKâ  

In providing visual accompaniment .ib this message,; HN^ relied on .severail sotupes: The 
ad begins with publicly, available fcK̂ tage- of Cbngressmŝ ^̂  
Four seconds in, the ad uses stodk footage oif aiman in a;î uity with hiŝbst̂^̂^ 
to discuss Congressman'̂ Schilling's ŷ ^ to blbckmiddle; dâ^ It-theh culs to 
fbbtage of that man in a factpiy and retnihds voters that Congressman SibMlIihg voted fpr 
tax bie.aks:̂ that'wo.uld..hclp:comp8î  .overseas; 

Rbujghly hiiieteen second the; ad, HMP;̂ ĝ̂ ^ Bust<xs»as:an: 
alternative to Congressman Sehilling;. Ais vtisiiaj baickgrpuhd tb it̂^̂  HMP 
exceipted fpb.tage frbm̂^ 
on its YouTube channel in Augu;st:2012̂ ^̂  The Bustbs cwijpaî  lasts: for tWb 

^ 5ee :hnD://www.voutube.com/WaticH?v̂ kR iQ2iF69bw (startihg at 1:32). 
' /rf (stsflting at 0:29). 
* Id. (starting at 2:22). 
;̂ /rf (stahingat i-06)' 
'̂ /rf (shillingat J: 18). 

77082̂ 001/LEGAL2S37I42S.2 



minutes and thiî ŷ eight seconidsi ̂ ^̂ ^ 
(xmstitueî  HNfP JjiiSî '̂ ŷĉ  exoerĵ ^̂ mtpsiAdd̂  la^g a't̂ oî ^ 
secondŝ  in its ad. As hptê  a ^ V e , H p P Qb̂ iQ̂ ;:;tĥ ^̂  
wa3;posted on iihecan^ ;TfaeLViidep is; 
aw/|ailable to the public at: httbj//w^ 

The complaint alleges that the â  
.C::F.R, § 109:23. Biit .â  the Cbnumssibn'ŝ r̂  
incidental use: of publiiciiy avaiiablie Video exceipts does not̂ const̂  ':repu|>lieiBt;ipn,'' 
particularly whetej ais jier̂ , the exceipts do nbt <bntdn 
own, and are used sdleiy to provide backgtotind imagery. 

Sf The purpose ofthe republication rule is to ''distihgiushp betŷ  : 
^ expressions of; ahJn^ 
^ candidate in a niannerihdistiĥ ^ suh$iance of: câ h to 8= 
^ ciuiididate;''̂  As:the.Cpmmĥ  
Q not every third party use of candidate canipaiĝ .tnaterikls iis." undier die 
th Act; While, the;"whblesalle. Copying ibf cimdidâ ^ Gbnl5tlî tes::rê  the= 
^ "partial use of such materials m Cbiinectibn vvath: ohe'̂ : bwh;prbtected: speech is-4ibt;kgally 

problematic..''' 

For examplê  the third paoî  
constitute ''republicationiV aqpb̂^̂^ tp a.majQrity iQf;the currentcQipmissibners. In 
MUR 5743j Cbmmissibners Ŵ^̂  aiid ybii Sp̂ bysky î ^̂  
use., of .a phbtipgmĵ h £^ tBird m'ailisr .consititutied 
''reĵ ublicatipn,'' conb̂ ^̂  '/treat imJnĉ ^ 
an 'inrkind cbntribut̂ bĥ  makes nb ihtidtive sê  .UirMUR 596î > C 
Hunter, Mc(|ahn, and PetfiFŜ  
photbjgrapih Ĵ orh a candtdatê ^ tlliird party teiev|$ibn ''t̂ publiiĉ idb 
absent "some additibnal content or message" found in .the j]ihbtogFaph.:̂  -

Recendy; ;the.Cbmmissibn d̂^̂  
party groups ''republished" candidate .videosvinvtheir televisî ^ ads. Ih MUiR: 5î 79,:it:was 

' H;R. Gbrif. Rep. 94.1057; 59̂ 1976 y;S.q̂  
i?:g. :MUR>272̂  (Am̂^̂  

Trade Political Goniitiittee) jCfejectihg â̂^̂̂  
îStatement of Rieasofls'bfChair Carô^ 

S; Petersen̂  MUR 5879 CpGGG),.̂ ^̂ ^̂ ^̂  
''̂  Statement of Reasons of Gonimissibhisris Hâ s von SpakovsiQ̂  and Eileh Weintraub, MUR Ŝ^̂^ 
(EMILY'S List), ist 4. 
'' Statement;of Rcasonis. of.Vicj6.:Ĝ irTriah..>i1at̂ ^̂  PeterMh iand Coiihinissio G.;Hunter. 
and Donald McGsihn, MUR 5995 (Ediucation Fihahce Refo 
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alleged, that a Democratic Coiigicssional dampaign̂ ^̂C ad feattirihg a 
1 S-secpnd exceqpt :bf piublicly ̂  â  fpbtaige \ifaLS: iniî ifmssiU 
"republicatibn." In explaimng its:yoUi to diismiss the co three cbnmiî sioners 
pointed :to several factbrs; First,: jthe ad waŝ  independent speech,̂ ^̂  c;bmnl|timcatipd. 
the thud party Sjibnsbr's bŷ ^ of the;cahdiidâ ^̂ ^ §j»x>hd,; the 
backgî und footkge was silent and ."cQntain{ed] x̂^̂  m̂ ŝsage" of its own.'̂  
Thirds a cpiitiraî : findi would ihainpê  df thiid̂ p«iirt̂  ̂ Tb^ to rux̂ : |>b̂ il£ve: 
ads iand"could perverselŷ  incent̂ vd2ê ŝp̂  io resoit^o^lieis 
ajdveitiisihg' that ;the :s]k>nsbirs of McCaih«F!î iĥ  disbbu£age;'' Relying bh: 
similar reasoning, three cbnuniissibners vot̂ ditd î^̂  
Americjw Crossit>ads fpr the tiseiofiiandidikte footage in 

00, ad supporting Senat6;caihdidate: Rbb Poxthiim̂^̂^̂  
ri 
iN The central principle behind thê  DCî &and A^ 
^ mere, use bffootiige ' create [one's] bwii:;messû ge'̂ is 
1̂  or Commiissibn regulatioiis: HMF̂ 's use b̂̂ ^ yidbb: is 
^ materially indistinguishable £md î erican (3̂^̂  
sr HMP obtauied the exceipts :%im And like: the: QCCC and 
<p American; Crossroads adsj the ad is not '-anĵ iiing close to d:̂^ :P9!Py" of the 
^ materials it used.In i^t, it does hot reisemble itî ^ thelf^ 
^ narrator; the: Bustos campaign video: dQcs not Mqielhan hâ^̂  of ithc ad criticizes; 

Cbngrĉ smah Schilling's.irecp the Bustbs cmiipajgnM 
Congressman Ŝchiliiĥ^̂^̂  t]he.̂ xcerptS:.from 
screen .fbr;ieiss thsuihalf of in a|dh£^^ 
campaign yideoy and; contain no discemibie n̂ ^ ofiitheii; bwn. iliey are: mere 
backgrbimd images, inpoqsô ted into: "a,cp̂  
text, .graphicŝ  audio./jmd.hari'atiQit to pi;<eat.e'jts:b\vn: m 

Finally, we note: that the applij&atibn pf̂  the repiibiication itandard tb:;find thaf MMP has 
made a contribution to the Btistos caihpuĵ ^̂ ^ iŝ tiitqry :.sû  Under the 
Federal Election Campaign Act, 'Hhe financing by any person bif the dissieî  
dish-ibutipn, or republicatibn, in .v/hole driii psui, p any brô dĉ tpf-any written,:, 
graphic, or other form of campaî  materials prepared by the candidate, his caidipiaiign 
committees, or their authpriziÊ  agents shall;be considered ip he ari ejcpendkure 
FEC regulatiohis interpî t thi$:;st̂ tutbry prbv]$ibn to tiî t the ''repiiblicalî bhbf 

Staterheht of Reaisbns of Chair Hiinter and .Commissioners :Mc!&ahn ;i^^^ at 8. 
'^Id. 
*^Mai9. 

iStatement :of R̂ jEisoiiis qt Cha:ir.Cai(x>line.̂ C. .Hiinter. arid-Cbif̂  F. .McGa&h iAdiAiaohew 
S.,PeteR5en,.M.UR̂ 6357(Aniericâ ^̂ ^ 

Statement of Reasons Of Chair Hunter >iihd ComitiisiiSflier̂ ;M MyR'5879. at ;8i 
" Statementof'Reasons of C)hair Huhter:ilmd.Ck>nnmissioners M and:Peterseh, MUR 63.51,:al4: 
''id. • 
"•2U,$.C. § 44.!a(a)(7)(BXiiij (emphasis added). 

4 
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materials" ais an element of the "content prdng" resulting in.a coĵ ^ 
beiiefiting.cand£^^ lti$~'h9tvCleaF.'if 
regulatory inteipretatî ^ hj^» Iheî  ;j!5 no^ 
the :ad's sponsor and the cand 

Finding a yiplatfb̂  heirê  
Crossroadis MUFtSi would raise seribuS diie firobeŝ  cbnceiiis. just thiŝ Wj the: §u^ 
Court: affinned diat ''[wjhen̂ ŝ  
adherence" to two related prinbipljesi that ''regjiilateiciipŝ ^ 
of them so that they may act accordingly-' dhd t^ 
so that those enforcing' die laŵ dp. npiact in̂ ;̂̂^ siirbitredry p̂̂^̂  Sihce 

^ passage of McCain̂ Feiiigold; dlie C^i^ cbnsistently.'dismissed complaints 
^ alle@hg:t.hait̂ h&m̂  
Q|l party ads was "Fepublicatibni'* FdsilP M 

in materially indistingiushabie coiiduci: As .conimi 
tn occasionŝ  "[pitocieedingib thjls thiŝ time ̂ ii|^/i»e u^ 
ST because it would be exceedingly idiMcuî ^̂  
^ Conunission decided tb-prbceed a^hst .[respoivieî ^̂  
^ of the cases cited above. The Commissibn has; an :obligation tb avoid:disparate tieatment 
^ of persons in similar, circumstances/'"̂  

eONGLlJSIpN 

For the reasons set :fbrth herein, theiCommlssion should.̂  coniplaini andpibse 
the fife. 

Very truly yours. 

Marc E. Elias 
Eiaria Wi Reese 
Jonathan S; Berkon 
Counsel to House Majority PAC 

1̂1 CvF.R. §:§ l09^1(c)(2).:109.23;.f« .̂Stttt̂  
McGahn and PetciKen, MyR'̂ 3:57 af:3> li. ;6;(hoting ̂ tlie'''sebmi 
regulations on this point); Thê Commission need hot resolve'thWin̂ ^̂ ^̂ ^ Heiie,̂  Howeyert beeau 
advertisement does.'notxbnititute the:''r($ 

See FCC v. Fox Television Stations; />i&, 132 Si6:2307,2317 Q20i2̂  
^ Statement of Reasons of Chairman DayidrM. Mason ahdCommisn 
Smith. MUR 4994 (ĥ Y Scinafê OOp), at:3. SieeMtO^̂ iliem^ j. Sandstroihi MURs 
4553,4671,4407, .4!S44,;and 4713;at.2:C'The respphdini&;ih this mâ ^ 
that was not discernible prior tb engagihĵ ih biheirwî  

770^:0001/LECiAljS37142S.2' 


